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Advance Notification to Native Anmerican Tribes of Transportation
of Certain Types of Nucl ear Waste

AGENCY: Nucl ear Regul atory Conmm ssi on.

ACTI ON:  Advance notice of proposed rul enaking.

SUMVARY: The Nucl ear Regul atory Conm ssion (NRC) is considering an
amendrment to its regulations that would require NRC |icensees to notify
Native American Tribes of shipnents of certain types of high-Ievel

radi oactive waste, including spent nuclear fuel, prior to transport to or
across the boundary of Tribal lands. Current NRC regul ations require
advance notification of these shipnments to States. In recognition of
Tribal sovereignty and the need for Tribes to be inforned about activities
that occur on Tribal |ands, the NRC seeks to extend these regulations to
i ncl ude advance notification of these shipnments to Federally recogni zed
Native American Tribes. This advance notice of proposed rulenmaking is
issued to invite early input fromaffected parties and the public on the
i ssue of advance notification.

DATES: The comment period expires March 22, 2000. Comments received after
this date will be considered if it is practical to do so, but the

Commi ssion is able to assure consideration only for coments received on
or before this date.

ADDRESSES: Mail comrents to: The Secretary, U S. Nucl ear Regul atory
Comm ssi on, Washi ngton, DC 20555- 0001, Attention: Rul emaki ngs and
Adj udi cations Staff.

Hand deliver comments to: 11555 Rockville Pi ke, Rockville, Maryl and
between 7:30 am and 4:15 pm on Federal workdays. You may al so provide
comments via the NRC s interactive rul emaki ng website
(http://ruleforumllnl). This site provides the availability to upload
comments as files (any format), if your web browser supports that
function. For information about the interactive rulenmaking site, contact
Ms. Carol Gallagher, (301) 415-5905; e-mail CAG@rc. gov.

Certain docunments related to this rul emaki ng, including comrents
received, may be exam ned at the NRC Public Docunent Room 2120 L Street
NW (Lower Level), Washington, DC. These sanme docunents al so may be vi ewed
and downl oaded el ectronically via the rul emaki ng website.



FOR FURTHER | NFORMATI ON CONTACT: Tony Di Pal o, O fice of Nuclear Mteria
Safety and Saf eguards, U.S. Nucl ear Regul atory Conmm ssion, Washi ngton, DC
20555- 0001, tel ephone (301) 415-6191, e-mail AJD@rc.gov or Stephanie R
Martz, O fice of the General Counsel, U S. Nuclear Regulatory Conm ssion,
Washi ngt on, DC 20555- 0001, tel ephone (301) 415-1520, e-mail SRML@r c. gov.

SUPPLEMENTARY | NFORMATI ON:
Backgr ound

Current NRC regulations require that |icensees inform State governors
of certain radioactive waste shi pnents passing through or cross the
boundary of the State. In particular, 10 CFR 71.97 requires advance
notification to States of shipnents of certain types of radioactive waste
and small quantities of irradiated reactor fuel. The types of shipnents
covered by the Part 71 notification requirenents are specified in 10 CFR
71.97(b).

In 10 CFR 73.37, advance notification to States of shipments of
certain quantities of irradiated reactor fuel is required. The
notification requirenents in Part 73 apply to nost shipnents of irradiated
reactor fuel. The types of shipnments covered by the Part 73 notification
requirements are detailed in 10 CFR 73.37(a). NRC regulations (10 CFR
73.37(9)) require State officials and other individuals to protect
schedul e information related to these fuel shipnents from unauthorized
di scl osure as specified in 10 CFR 73.21. The NRC was directed to
promul gate these regul ations by the NRC Authorization Act for Fiscal Year



(i.e., advanced or del ayed) relative to the previously furnished
i nformation.

The notification for shiprments under 10 CFR 73.37(f)(2) nust contain
the follow ng information:

(1) The nane, address, and tel ephone nunber of the shipper, carrier,
and recei ver

(2) A description of the shipnent;

(3) Alisting of the routes to be used within the State; and

(4) A statenent that certain information, which is provided as a
separate enclosure to the witten notification, is required by NRC
regulations in 10 CFR 73.21 to be protected as Safeguards |nformation.

The information to be provided as a separate enclosure to the
notification under Part 73 is as follows:

(1) The estimated date and tinme of departure fromthe point of origin
of the shipnent;

(2) The estinmated date and tinme of entry into the State;

(3) For a single shipment whose schedule is not related to the
schedul e of any subsequent shipnment, a statement that schedul e i nformation
must be protected in accordance with the provisions of 10 CFR 73.21, as
Saf eguards Information, until at |east 10 days after the shipnment has
entered or originated within the State; and

(4) For a shipnment in a series of shipments whose schedul es are
related, a statenment that schedule information nmust be protected in
accordance with the provisions of 10 CFR 73.21, as Safeguards Information,
until at |east 10 days after the |l ast shipnment in the series has entered
or originated within the State, and an estinmate of the date on which the
| ast shipnent in the series will enter or originate within the State.

To help mnimze the possibility for radiol ogi cal sabotage, schedul es
and itineraries for shipnents of irradiated reactor fuel under Part 73 are
required to be protected as Safeguards Information. State officials, State
enpl oyees, and other responsible parties who receive schedule information
are required to protect that information from unauthorized disclosure
under 10 CFR 73.21 and 73.37(g). Title 10 of the Code of Federa
Regul ations, 10 CFR 73.21(a), stipulates that information protection
procedures enpl oyed by State and | ocal police forces are deened to neet
the information protection measures specified in 10 CFR 73.21(b) through
(i). Title 10 of the Code of Federal Regul ations, 10 CFR 73.21(c),
specifically limts information disclosure except to persons with an
established " "need to know.'' For State and | ocal governnents, these
persons are either the governor, the governor's designated representative,
or a nmenber of a State or local |aw enforcenent authority that is
responsi bl e for responding to requests for assistance during saf eguards
energencies. Title 10 of the Code of Federal Regulations, 10 CFR 73.21(d),
prescribes protection required while the information is being used or
stored, and 10 CFR 73.21(g) specifies the protection required when the
information is transmtted outside an authorized place of use or storage.
Wth respect to the provision of 10 CFR 73.37(f)(4) that the governor's
representative be notified in the event of a change in the schedule, NRC
policy is that the licensee need notify only a single designated
i ndividual within each State (47 FR 600; January 6, 1982).

Further information regarding NRC s transportation requirenents can be
found in NUREG 0725, " "Public Information Circular for Shipnents of
Irradi ated Reactor Fuel,'' Revision 13, Cctober 1998. Single copies are
avail able for purchase fromthe National Technical |Information Service,
5285 Port Royal Road, Springfield, Virginia 22161.

Speci fic Proposa



The Commi ssion is considering anending Parts 71 and 73 to require that
| icensees provide tinely advance notification to Native Anerican Tribes
prior to transport of certain types of nuclear waste, including spent
fuel, to or across the boundary of Tribal |ands. This amendnent woul d
require licensees to provide to the Native Anerican Tribes notification
simlar to that now required to be provided to the States.

In 1994, the U S. Departnent of Energy (DOE) notified the NRC of its
intent to inplenment its Tribal notification policy for DOE' s shipnents of
spent nucl ear fuel and high-1evel radioactive waste. DCE presently
acconpl i shes these shi pments under DCE regul ati ons. An amendnment to NRC
regul ati ons would clarify how DOE, when maki ng shi pnents under NRC
regul ati ons, and NRC |icensees woul d provide notification to Native
American Tribes of spent nuclear fuel and high-Ievel radioactive waste
shipments that pass to or across the boundary of Tribal |ands. Such an
anmendrment woul d advance NRC s efforts to recogni ze the sovereignty of
Federal | y recogni zed Native American Tribes in accordance wi th President
Clinton's 1994 nenorandumentitled, "~ Governnent-to-CGovernment Rel ations
with Native American Tribal Governnments.'' [59 FR 22951; May 4, 1994] This
menor andum states, in part,

The United States CGovernnent has a unique |legal relationship with
Nati ve American tribal governments as set forth in the Constitution
of the United States, treaties, statutes, and court deci sions. As
executive departnments and agenci es undertake activities affecting
Native American tribal rights or trust resources, such activities
shoul d be inplenented in a know edgeabl e, sensitive manner
respectful of tribal sovereignty.

The President’'s menorandum does not inpose any new obligations on NRC
as an independent regul atory agency, or on other Executive departments and
agenci es. However, this nenorandum encourages Federal agencies, anpbng
other things, to consult with Tribal governnents, before engaging in
activities that nmay affect Tribes, and to renove any procedural
i npedi nents to agencies being able to work directly with Tri bal
gover nment s.

To acconplish this, the nenorandum encourages each Executive
departnent and agency to " “apply the requirenments of Executive Order Nos.
12875 (" " Enhancing the Intergovernnental Partnership'') and 12866
(" " Regul atory Planning and Review ') to design solutions and tail or
Federal prograns, in appropriate circunstances, to address specific or
uni que needs of tribal conmunities.'
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The primary purpose of the rule contenplated by the Conmi ssion woul d
be to inform Native Amrerican Tri bes of shipments passing to or across the
boundary of Tribal lands as a recognition of Tribal sovereignty as well as
the need for Tribes to be aware of activities that occur on Tribal |ands.
Wi | e energency preparedness would not be the main reason for devel opi ng
such a rule, Tribes that do have energency preparedness capabilities would
benefit fromnnotification.

Speci fic Consi derations

Before the NRC prepares a proposed rule on the subject, the NRCis
seeki ng advi ce and recomendations on this matter fromall interested
persons. Conments acconpani ed by supporting reasons are particularly
requested on the follow ng questions arranged by topic:



A. Devel oping a List of Native American Tribe Contacts

A1, In preparing the list of Tribal contacts, the NRC woul d npst
likely ook to the list of Federally recognized Native American Tribes
mai ntai ned by the Bureau of Indian Affairs (BIA), U S. Departnment of the
Interior. Is this an appropriate approach? Are there any other sources
that the NRC should consider? (See the Bl A website at http://
www. doi . gov/ bureau-indian-affairs.htm).

A. 2. How can the NRC ensure that contact information is kept current,
particularly for snmaller Tribes? In maintaining State contacts, the NRC
provi des each State with the opportunity to update its infornmation
annual l'y. Should NRC foll ow the sane approach for
Tribal contacts?

A. 3. How can licensees effectively and efficiently provide
notification to Native American Tribes, particularly smaller Tribes, of a
schedul e change that woul d require updated notification by tel ephone at
any tinme of day?

B. Mnimzing the Licensees' Adm nistrative Burden

B.1. In what ways can licensees conply with this advance notification
requirement, while keeping their administrative burden at a m ni nunf

B.2. If a shipper is unable to make contact with a Tribe prior to or
during a shipnent, should the shipnent proceed?

C. lIdentifying the Location of Tribes Al ong Shipnent Routes

C. 1. How can licensees effectively and conprehensively identify the
| ocation of Native Anerican Tribes along a particular vehicle, rail, or
vessel shipnment route?

C. 2. Should DOE and NRC licensees develop and naintain a central data
base regarding the location of Tribal |ands? Should NRC | ook to Geographic
Information System (A S) resources to provide |licensees with information
regarding the location of Tribal |ands?

C. 3. Wiat types of Tribal lands should the rule apply to (e.g., Trust
Lands, Fee Lands (i.e., lands owned by Native Anericans but not held in
trust by the Federal government), etc.)?

D. Saf eguards I nformation

D. 1. Shoul d advance notification of spent fuel shipnments be provided
to any federally recognized Native American Tribe when spent fuel
shipments are transported to or across tribal boundaries?

D.2 The NRC s " “need-to-know ' requirenent for advance notification of
spent fuel shipnent information is found in 10 CFR 73.21. Should this
requi rement be broadened to include other entities, such as Federally
recogni zed Native Anmerican Tribes?

D. 3. Does wi der dissenination of shipnent information increase the
risk to safeguardi ng spent fuel shipnments (i.e., protecting public health
and safety)? How should the NRC address any increase in risk conmpared with
the benefits to be gained from Tribal notification?



D. 4. How should the rule address the point of contact for Safeguards
Information in the context of Tribal notification?

D.5. Arecipient of Safeguards Information nmust expend resources to
ensure the information is handl ed properly. Are there Tribes who may not
wi sh to be recipients of Safeguards |Information?

D.6. If a Tribal governnent receives Safeguards |nformation, should
the NRC review the Tribe's actions to control and protect Safeguards
I nformation?

D.7. 10 CFR 73.21(a) states that " “information protection procedures
enpl oyed by State and | ocal police forces are deened to neet the
information protection requirements of Sec. 73.21(b) through (i)."' Should

the NRC determine the ability of Tribal governments to protect Safeguards
Information and, if so, how?

D. 8. Should the contenplated rul e include an exenption to the
notification requirenent if there is reason to believe that a Tribe wll
not be able to protect the Safeguards |Information from di scl osure? Wat
basis woul d the NRC need for granting such an exenption?

D.9. Should 10 CFR 73.37(f) be changed to a perm ssive forn? That is,
should the licensee be pernmitted rather than required to rel ease
Saf eguards Information to responsi ble Tribal government officials?

The prelimnary views expressed in this notice may change in |ight of
comments received. If the proposed rule is devel oped by the Comm ssi on,
there will be another opportunity for additional public coment in
connection with that proposed rule.

Li st of Subjects
10 CFR Part 71

Crimnal penalties, Hazardous materials transportation, Nuclear
mat eri al s, Packagi ng and contai ners, Reporting and recordkeepi ng
requirenents.

10 CFR Part 73

Crimnal penalties, Hazardous materials transportation, Exports,
I nports, Nuclear materials, Nuclear power plants and reactors, Reporting
and recordkeepi ng requirenments, and Security neasures.

The authority citation for this docunent is: 42 U S C 2201; 42 U S. C
5841.

Dated at Rockville, Maryland, this 14th day of Decenber, 1999.

For the Nucl ear Regul atory Conm ssion.
Annette L. Vietti-Cook,
Secretary of the Comm ssion.
[ FR Doc. 99-32929 Filed 12-20-99; 8:45 anj
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